Student Submission

Ohio Rev. Code Ann. § 2911.12(B) (2018) states that nobody shall trespass in a place in which
“any person other than an accomplice of the offender is present or likely to be present.” This
definition weighs heavily on the word likely, looking into details such as schedules and
permissions to be on the property. In State v. Jackson, the defendant entered a mobile home in
which the resident was not present. State v. Jackson, 937 N.E. 2d 120 (Ohio Ct. App. 2010) The
owner of the mobile home had no intention to be present at the time defendant entered, and
was out of state at the time. The victim also had not given others permission to be in the
mobile at the time defendant entered. The court in this instance found that there was
insufficient evidence to prove that someone was likely to be present at the time the defendant
entered due to these circumstances.
The court will likely find a similar ruling in our case. Similar to the defendant in State v. Jackson,
Todd Flanders entered a residence in which nobody was present at the time he entered. The
cabin entered, Armageddon, was an overflow cabin that was not scheduled to be in use during
the time Todd Flanders entered into it. Also, the scheduled cleanings for the cabin occur when
they are in use (which it was not), and during the day. In another similar case, In re Meatchem,
people were found not likely to be present based on the minimum contact the victim had with
his household. The victim merely checked on the house a few times a week during the summer,
and the court could not establish that this was sufficient to say he was likely to be present. In re
Meatchem, 2006-Ohio-4128 (Ohio Ct. App.) This is similar to the Armageddon cabin since it too
is empty the large majority of the summer. Therefore, the court will likely find that someone
was not likely to be present at the time Todd Flanders entered the cabin.
Model 1

No one was likely to be present inside the cabin at the time the boys broke in. Section
2911.12 of the Ohio Revised Code also requires that someone “[be] present or likely to be
present” at the time of the burglary. “Likely” is an objective standard based on actual probability,
not the mere possibility that a person might be present. State v. Jackson, 188 Ohio App. 3d 803,
807 (2010). Therefore, a defendant’s knowledge or belief of whether or not the space in question
is likely to be present is not relevant when determining actual likelihood. In re Meatchem, 2006Ohio-4128, ¶ 16 (Ohio Ct. App.) In Jackson, the court found that a home whose resident spent
less than half of his time at home and did not expect to be home the night of the burglary was not
“likely to be present.” 188 Ohio App. 3d at 807. The court must also take residents’ regular
schedules into account when calculating whether a person is likely to be present. State v. Frock,
2006-Ohio-1254, ¶ 23 (Ohio Ct. App.). In Frock, the victim testified that she regularly returned

home around 2:00pm to let her dog out, and was therefore not likely to be present when the
burglary occurred between 1:00pm-1:30pm. Id.
No one was present or likely to be present in the Armageddon cabin the night that Muntz
and Flanders entered. The Armageddon cabin is designated as “overflow/special needs” housing
and is only used when all other cabins at Hosanna Acres are full or a camper needs a
handicapped-accessible cabin. According to the camp schedule, Armageddon was scheduled to
be used twice all summer, and not at all during August when the burglary occurred. Therefore,
no one was likely to spend the night at Armageddon for the entire month of August, including
the night that the Defendants entered. Additionally, the Defendants’ belief that the cabin would
be occupied at the time of entry has no bearing on whether the cabin was objectively likely to be
occupied. Though the Defendants intended to enter a space in which someone was likely to be
present, the court in Meatchem expressly stated that “a defendant's knowledge about habitation is
not material” when determining whether someone is likely to be present. Meatchem, 2006-Ohio4128 at ¶ 16. Therefore, the objective likelihood of someone being present in the Armageddon
cabin when the boys entered was far slimmer even than that of the standard set in Jackson.
Jackson, 188 Ohio App. 3d at 807.
In addition, no one was likely to be present at the specific time of day that the Defendants
entered the cabin. Although Armageddon was not scheduled to have campers stay overnight
during August, the cabin had a regular cleaning scheduled for the end of August. According to
Frock however, we must establish whether someone was likely to be present at the specific time
that the burglary occurred. Frock, 2006-Ohio-1254 at ¶ 23. The Complainant testified that cabin
cleanings regularly happened during the day. Therefore, even if cleaning staff had been present
in the Armageddon cabin earlier, their presence would not have overlapped with that of the
Defendants who entered the cabin at around 2:00am.
Model 2
No one was “likely to be present” when Todd trespassed into Armageddon cabin.
A house which is not being lived in but is merely checked on occasionally is not a house where
someone is “likely to be present.” In re Meatchem, 2006-Ohio-4128 (Ohio Ct. App.). Meatchem had
entered a house which had not been inhabited by the owners for the whole summer. Id. The only
contact which the owners had with the house was that they would check on the house a few times a

week. Id. Since the homeowner was only present a few minutes per week, this did not constitute “likely
to be present.” Id.
In addition, a trespass during hours where the inhabitant is usually absent does not satisfy the
criteria that someone is “likely to be present.” State v. Frock, 2006-Ohio-1254 (Ohio Ct. App.). Frock
trespassed in a home between 1:00 and 1:30, while the homeowner testified that she was never home
before 2:00. Id. Since the homeowner could not reasonably be expected to be present at that time, she
was not “likely to be present.” Id.
Finally, the mere fact that a dwelling is used as a residence does not mean that someone is
“likely to be present.” State v. Jackson, 937 N.E. 2d 120 (Ohio Ct. App. 2010). The resident in Jackson
was not present when his mobile home was invaded, the resident had no intention of going there, and
the resident had no idea when he would return. Id. The resident was staying with his family and had
been going back to mobile home every two or three days to do his laundry, but had no intention of
going to his property on the day of the break-in. Id. Because the resident had no knowledge of when he
would next appear at his mobile home, and because except for the break-in he would not have visited
his mobile home that day, he was considered “not likely to be present.” Id.
No one was likely to be present in the cabin which Todd entered. Todd’s case is most like
Meatchem’s because both men trespassed into dwellings which were not inhabited and were only
intermittently checked on. Armageddon cabin was an overflow cabin, and because there was not an
overflow quantity of campers, no one was scheduled live in the cabin until at least the end of the month.
Furthermore, even though the cabin was occasionally cleaned, the next scheduled cleaning of
the cabin would not have been until the end of the month, during the day. The time at which Todd
trespassed, 2:00am, was not a time where anyone was likely to be checking on the cabin. In Frock, no
one was “likely to be present” because the burglary was committed at a time when the property owner
would not have been present during her normal routine. Frock, 2006-Ohio-1254. In the instant case, the
cabins are cleaned once a week during the day, and no one would have been present at that time of
night if they were sticking to their normal routines.
Finally, Mr. Lovejoy was not likely to be checking up on the cabin. In Jackson, no one was “likely
to be present” because the victim had no specific plans for visiting the residence and would not have
visited except for the break-in. Jackson, 937 N.E. 2d. Similarly, in Todd’s case, Lovejoy had no specific
plans for visiting the cabin, because it was 2am and he was asleep, and he would not have visited the
cabin if not for the break-in. Because Lovejoy had no intention of visiting the cabin that night and would
not have been there if he had not heard Todd shouting, no one was “likely to be present.”
Because Armageddon cabin was not inhabited, was not being cleaned, and was only
intermittently checked on by Mr. Lovejoy, no one was “likely to be present” in that cabin.

